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1268 West Main St.
Valley City, North Dakota 58072 RESPOl'l'DENT'S PREHEAR1NG

SUBMISSION

Respondent.

Pursuant to the Honorable U.S. Administrative Law Judge William Moran's January

27.2010 Order. please accept this pleading as Respondent's Prehearing Submission.

1. Witness List

Respondent intends to call the witnesses listed herein at the hearing on this maner. A

brief narrative summary of their expected testimony is included.

a. Bruce Hoyt. Construction Superintendent for Valley Realty
Calico Apartment Project. Mr. Hoyt will testify regarding the
project. the permit application process. and the efforts
undertaken to avoid stormwater discharge.

b. Paul Carter. Construction Foreman for Valley Realty Calico
Apartment Project. Mr. Carter will testify regarding the project
and the efforts undertaken to avoid stormwater discharge.

c. Jim Knutson. Vice President of Valley Realty. Mr. Knutson will
testify as to the nature of this development and the fact that the
parcel at issue was not developed as part of a common plan for
development with other developers so as to increase the size of
the construction site to over 52 acres. as is alleged by EPA.

d. John Retterath, City of Fargo St0l111water permitting. Mr.
Retterath issued the ESC Permit to Valley Realt)'. Mr. Retterath
drove by the construction site on a daily basis to look for
violations.



e. Steve Sly. City of Fargo stormwater permitting. Mr. Sly is a
department supervisor in the stormwater permitting area. He
will be in a position to testify regarding the City's file on the
Valley Realty project. Mr. Sly indicates that there was only one
violation of their ESC permit noted regarding during Valley
Real!)' s entire construction period. based upon their daily
inspections. That violation was a notice to Valley Realty that
the construction trucks hauling dirt left some dirt on the
roadway on one occasion. Mr. Sly advises that the report
indicates that the dirt was cleaned up and Valley RealI)' installed
a temporary bag on the drain so there would be no active
contamination of the storm water system. Mr. Sly advised that,
if there were active contamination. a 'stop work order' would
have been issued, but no such 'stop work order' was issued
regarding that incident. As such, there was not necessarily any
contamination of the waters of the United States as a result of
that violation.

f. Dave Johnson. Ci!)' of Fargo Deputy Cil)' Engineer. Mr.
Johnson will be in a position to testifY regarding the storm
system hookup in the area of the Valley RealI)' consu-uction site.
Mr. Johnson can also testifY as to the process the Cil)' goes
through when hooking up storm sewers to make sure there is not
contamination of the waters of the United States when the
system is hooked up.

g. Respondent reserves the right to call any witnesses listed in the
EPA's Complaint and discovery documents.

2. Exhibit List

a. Copies of all exhibits are attached hereto.

3. Respondent's View of Hearing Location.

Since the alleged violations occurred in Fargo, North Dakota, with many witnesses

located in Fargo. North Dakota, Respondent respectfully requests that the hearing in this

matter be held in Fargo, North Dakota. To hold the hearing in Denver or Washington, D.C.,

would be extremely burdensome and expensive for Respondent, given the transportation

costs for its employees and for Cil)' of Fargo staff who will testifY.

2



Regarding the timing of the hearing. Respondent" s legal counsel is scheduled to have

a baby on April 30. 2010. and plans to be out of the office on maternity leave through July

31. 20 IO. Respondent respectfully requests a hearing date after August 15. 2010.

Respondent could present its direct case within one day.

Dated this 29th day of March. 2010.

BY:
Tami E.. orgard (#053
VOGEL LAW FIRM
218 NP Avenue
PO Box 1389
Fargo. ND 58107-1389
Telephone: (701) 237-6983
Fax: (701) 237-0847
ATTORNEYS FOR RESPONDENT

906628.1
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CHAPTER 37

STORM WATER MA AGEMENT

Arricle
37-01
37-02
37-03
37-04

Section
37-0JOI
37-0102
37-0] 03
37-0 I04

General Provisions. §§ 37-0101 to 37-0104.
Permanent Storm Water Management, §§ 37-0201 to 37-0205.
Erosion and Sediment Control Permit. §§ 37-0301 to 37-0312.
Violations and Enforcement. §§ 37-0401 to 37-0411.

ART]CLE 37-01

GENERAL PROVISIO 'S

Purpose.
Definitions.
Waivers.
Extraterritorial zoning jurisdiction.

37-0101. Puroose.--This chapter sets forth uniform requirements for storm water
management systems within the city of Fargo. In the event of any conflict between the
provisions of this chapter or other regulations adopted by the city of Fargo. Cass County. State of
North Dakota or Federal authorities. the more restrictive standard prevails.

The objectives of this chapter are as follows:
A. To promote. preserve. and enhance the natural resources within the city of

Fargo from adverse or undesirable impacts occasioned by development or
other activities:

B. To protect and promote the health. safe~. and welfare of the people and
prope~ through effective storm water quantity and quality management
practices.

C. To regulate land development activity. land disturbing activity. or other
activities that may have an adverse and/or potentially irreversible impact
on storm water quantity. water qual it) and/or environmentally sensitive
lands and to encourage compatibility between such uses:

D. To establish detailed review standards and procedures for land
development activities throughout the city of Fargo. thereby achieving a
balance between urban growth. development. and the protection of water
quality: and

E. To provide for adequate storm water system analysis and design as
necessary to protect public and private prope~·. water quali~' and existing
natural resources.

Source: 4510 (2006).
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37-0102. Definitions.--For the purpose of this chapter. the following terms. phrases. and
words. and contact. words used in the present tense include the future tense. Words in the plural
number include the singular number. singular include the plural number. The word "shall" is
alwavs mandator) and the word "may" is always permissive.

1. '·Applicant"· means an\' person that applies for a building permit. subdivision
approval. zoning change. approach, excavation or special use permit. erosion and sediment
control plan approval. erosion and sediment comrol permit. or any other permit which allows
land disturbing activities. Applicant also means that person's agents. employees. and others
acting under this person's direction. The term "applicant" also refers to the permit holder or
holders and the permit holder's agents. emplovees. and others acting under this person' s
direction.

2. "Best Management Practices" (EMP) means the schedules of activities.
prohibitions of practices. maintenance procedures. and other management practices to prevent or
reduce the pollurion of waters of the state and including treatment requirements, operating
procedures and practices to control site runoff. spillage or leaks. sludge or waste disposal. or
drainage from ra'" material storage which are promulgated or approved and adopted by the cit)
engllleer.

3. "City" means the city of Fargo or its board of cit) commissioners.
4. "City engineer" means the city engineer of the cit)' of Fargo or his designee.
S. "Erosion and sediment control permit" means a permit issued by the city 111

accordance with this chapter.
6. "Control measure" means a practice or combination of practices to control erosion

and attendant pollution. see also Best Management Practices.
7. "Development" means any land disturbing activity that changes the site's runoff

characteristics in conjunction with residential. commercial. industrial or institutional construction
or alteration.

8. "Developer" means a person. firm. corporation. sole proprietorship. partnership.
federal or state agency. or political subdivision thereof engaged in a land disturbing and/or land
development activity.

9. "Discharge" means the release. conveyance, channeling. runoff. or drainage. of
storm water. including snowmelt.

10. "Drainage easement" means a right to use the land of another for a specific
purpose. such as a right-of-way for the movement of water across or under the land surface or the
storage of water.

11. "Dwelling unit" means a single unit providing complete independent living
facilities for one or more persons. including permanent provisions for living. sleeping, eating,
cooking and sanitation.

12. "Erosion" means removing or wearing away of the surface of the land by the
action of water, wind. ice. or gravity. Erosion can be accelerated by the activities of man and
nature.

13. "Erosion and sediment control plan" means a written description or plan
indicating the number. locations. sizes. and other pertinent information about best management
practice methods designed to reduce erosion of the land surface and the deposition of sediment
within a waterway. The Erosion and Sediment Control Plans are used in developing the State
mandated Storm Water Pollution Prevention Plan (SVll'PP).
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14. "Erosion control"' means methods employed to prevent erosion. Examples
include soil stabilization practices. horizontal slope grading. temporary or permanent cover. and
construction phasing.

15. ""Exposed soil"' means all areas of the construction site where the vegetation
(trees. shrubs. brush. grasses. etc.) or impervious surface has been removed thus rendering the
soil more prone to erosion. This includes topsoil stockpile areas: borro" areas and disposal areas
within the construction site. It does not include temporar) stockpiles or surcharge areas of clean
sand. gravel. concrete or bituminous. which have less stringent protection. Once soil is exposed.
it is considered "exposed soiL" until it meets the definition of ""final stabilization'"

16. "Final stabilization"" means that disturbing activities at the site have been
completed and a uniform perennial vegetative cover with a density of 70 percent of the native
cover for unimproved areas and areas not covered b) permanent structures. or equivalent
permanent stabilization measures (such as the use of riprap. gabions. or geotextiles) have been
employed.

17. "Hydric soils" means soils that are saturated. flooded. or ponded long enough
during the growing season to develop anaerobic conditions in the upper pan of the soil profile.

18. "Hydrophytic vegetation"" means macrophytic (large enough to be observed by the
naked eye) plant life growing in water. soil. or on a substrate that is at least periodicall) deficient
in oxygen as a result of excessive water content.

19. "Impervious area" means a constructed hard surface that either prevents or retards
the entry of water into the soil. and causes water to run off the surface in greater quantities and at
an increased rate of flow than existed prior to development. Examples include rooftops.
sidewalks. patios. driveways. parking lots. storage areas: and concrete. asphalt. or gravel parking
lots and roads.

20. "Land development activity" means the act of subdivision or platting propenies
for personal u e. adding value or for the purposes of resale. This includes the construction
and/Or demolition of buildings. structures. roads. parking lots. paved storag areas, and similar
facilities.

21. "Land disturbing activity" means any land change that may result in soil erosion
from water or win and the movement of sediments into or upon waters or lands within the city's
jurisdiction. including construction. clearing & grubbing. grading. excavating. transponing and
filling of land. Within the context of this ordinance. land disturbing activity does not mean:

A. Minor land disturbing activities such as home gardens and an individual's
home landscaping. repairs. and maintenance work. which will not result in
sediments entering the storm water system.

B. Additions or modifications to existing single family structures that result
in creating under five thousand (5.000) square feet of exposed soil or
impervious surface and will not result in sediments entering the storm
water system.

C. Construction. installation. and maintenance of trees. fences. signs. posts.
poles. and electric. telephone. cable television. utility lines or individual
service connections to these utilities. which result in creating less than five
thousand (5.000) square feet of exposed soil or impervious surface and
will not result in sediments entering the storm water system.

37 - 3



D. Tilling. planting. harvesting or customar~ field maintenance activIties
associated with agricultural. horticultural. or silvicutural (forestry) crops.

E. Emergenc~ work to protect life. limb. or prope~ and emergenc~ repairs.
unless the land disturbing activit~ would have otherwise required an
approved erosion and sediment control plan. except for the emergenc~. If
such a plan would have been required. then the disturbed land area shall
be shaped and stabilized in accordance with the city's requirements as
soon as possible.

~~ "Landowner" means an\ person holding title to or having a divided or undivided
interest in land.

23. ''National pollution discharge elimination system permit"' ("NPDES
permir")means an~ permit or requirement enforced pursuant to the United States Clean Water
Act [insert legal citation]. as amended. for the purpose of regulating storm water discharge.

24. "Noncompliance fee" means the administrative fee charged to offset the
additional costs and oversight necessar\ for re-inspection of a prope~ which may be assessed to
a permittee. land owner. developer or their contra torrs) for noncompliance with the provisions
andlor conditions of an approved storm water plan and/or permit or the violation of an~ other
provisions contained in this storm water ordinance.

25. "One or rwo dwelling unit building" means an~' building that contains one or rwo
dwelling units used. intended. or designed to be built. used. rented. leased. let or hired out to be
occupied. or that are occupied for living purposes.

26 "Outlet"' means an~ discharge point. including SlOrm sewers. into a watercourse.
pond. ditch. lake or other body of surface or groundwater.

27. "OperalOr" means the person (usuall~ the general contractor). who has day to day
operational control andior the abilit) lO modif) project plans and specifications related lO the
SWPP plan. The person must be knowledgeable in those areas of the permit for which the
operator is responsible and must perform those responsibilities in a workmanlike manner.

28. "Owner" means the person or parr\ possessing the title of the land on which the
construction activities will occur: or if the onstruction activity is for a lease holder. th pa~ or
individual identified as the lease holder: or the contracting government agency responsible for
the construction activit) .

29. "Permanent cover" means final stabilization. E:amples include grass. gravel.
asphalt. and concrete.

30. "Permit" within the context of this chapter is a grant Erosion and Sediment
Control Permit.

31. "Perminee" means any person who applies for and receives approval of an
erosion and sediment control plan and/or permit from the cit)'.

32. "Person" means a developer. individual. firm. corporation. partnership. franchise.
association. owner. occupant of prope~'. or agency. either public or private.

JJ. "Prohibited discharge" (also known as an illicit discharge) means a discharge into
the storm water system or river. stream. pond. channel or ditch. including but not limited to:

A. Dumping of debris or other materials such as grass clippings. vegetative
materials. tree branches. earth fill. rocks. concrete chunks. metal. other
demolition or construction materials. or structures.
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B. Connecting storm water collection systems. such as roof guners. roof
drains. drain tile and sump systems. or other such facilil:). with a
municipal sanitarv sewer system unless authorized under Chapter 17. The
term municipal separate storm sewer system includes a storm sewer
opening. a drainage ditch. waterway or other storm water conveyance. A
storm water collection system is connected with a municipal separate
storm sewer or sanitaC) system when storm water is allowed to be directly
deposited into the municipal system.

C. The disposal or misuse of chemicals or an) other materials that would
degrade the quality of waters within the system. including. but n01 limited
to chemicals (feniI izers. herbicides. pesticides. etc.) or petroleum based
products (gasoline. oiL fuels. solvents. paints. etc.).

D. Erosion and sediment originating from a property and deposited onto cil:)'
streets. private propenies or into the storm water conveyance system.
including those areas not specifically covered under an approved erosion
and sediment control plan or erosion and sediment control permit.

E. Failure to remove sediments transponed or tracked onto city streets by
vehicles or construction traffic by the end of each work da). or as needed
to prevent or minimize the transport of sediment to the storm sewer
system.

F. For the purposes of this ordinance. prohibited discharges do not include
the following. unless information is available to indicate otherwise:

1) Water line flushing
2) Landscape irrigation
3) Divened stream flows
4) Rising ground water
5) Uncontaminated ground water infiltration
6) Uncontaminated pumped ground water
7) Discharges from potable water sources
8) Foundation drains
9) Air conditioning condensate
10) lrrigation water
11) Springs
12) ~'ater from crawl space pumps
13) Footing drains
14) Lawn watering
15) 1ndividual residential car washing
16) Flows from riparian habitats and wetlands
17) De-chlorinated swimming pool discharges
18) Street wash water
19) Sump pump connections (properly connected) to the storm sewer.

34. "Public storm sewer" means a storm sewer located entire I) within publicly-owned
land or easements.
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35. "Runoff' means the rainfall. snowmelt. dewatering. or Irrigation water flowing
over the ground surface and into open channels. underground storm sewers. and detention or
retention ponds.

36. "Sediment" means solid material or organic material that. in suspension. is being
transported or has been moved b) air. water. gravit). or ice. and deposited at another location.

37. "Sediment control"' means the methods employed to prevent sediment from
leaving the development site. Examples of sediment control practices include. but are not
limited to silt fences. sediment traps, earth dikes. drainage swales. check dams. subsurface
drains. pipe slope drains. storm drain inlet protection. and temporary or permanent sedimentation
basins.

38. "Site" means the entire area included in the legal description of the parcel or other
land division on which the land development or land disturbing activit) is proposed.

39. "Stabilize" means the exposed ground surface has been covered b) appropriate
materials such as mulch. staked sod. riprap. wood fiber blanket. or other material thar pre\ents
erosion from occurring. Grass seeding alone is not stabilization.

40. "Stabilized" means the exposed ground surface after it has been covered by sod.
erosion control blanker. riprap. pavement or other material that prevents erosion. Simply sowing
grass seed is not considered stabilization. Ground surfaces rna) be temporarily or permanently
stabilized (also see Final Stabilization).

41. "State" means the State ofNorth Dakota.
42. "Storm sewer" means a pipe or conduit for carrying storm warers. surface runoff.

and drainage. excluding sewage and industrial wastes.
43. "Storm water" means precipitation runoff. storm warer runoff. snow melt runoff.

and an\" other surface runoff and drainage.
44. "Storm water detention" means temporar\" storage of storm warer runoff in ponds.

parking lots. depressed grass) areas. rooftops. buried underground tanks. etc.. for future 0

controlled release. Used to dela\ and anenuate flo\l\.
45. "Storm water management" means the planned set of public policies and activities

undertaken 10 regulate runoff and reduce erosion. and maintain or improve water quali~ under
various specified conditions within various portions of the drainage system.

46. "Storm water management system" means physical facilities that collecr. store.
convey. and treat storm water runoff in urban areas. These facilities normally include detention
and retention facilities. streets. storm sewers. inlets. open channels. and special structures. such
as inlets. manholes. and energy dissipaters.

47. "Storm warer pollution prevention plan" (S\VPPP) means a joint storm water and
erosion and sediment comrol plan that is written as a prerequisite to obtaining an NPDES Storm
Water Permit for Construction Activi~' that. when implemented. will decrease soil erosion on a
parcel of land and off-site non-point pollution and includes both temporary and permanent
comrols.

48. "Structure" means anything manufactured. constructed. or erected which is
normally attached to or positioned on land. including portable structures. earthen structures.
roads. parking lots. and paved storage areas.

49. "Subdivision" means any tract of land divided into building lots for private.
public. commercial. industrial. etc. development for the purpose of sale. rent. or lease. including
planned unit de\"elopment.
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50. "Temporary protection" means short-term methods employed to prevent erosion.
Examples of such protection are straw. mulch. erosion control blankets. wood chips. and erosion
netting.

51. "Undeveloped land" means land that in its current state has not been impacted by
significant land disturbing activities annexed into the cit:) or subdivided into multiple ownership
lOIs and is rypicall~ zoned agricultural.

5~. "User" means an) person who discharges. causes. or permits the discharge of
storm water into the cit:)" s Storm '" ater Management System.

53. "Waters of the state" means an) and all surface waters that are contained in or
flow in or through the state of North Dakota as defined in NDCC 61-~8-02. This definition
includes all water courses. even if the) are usuall) d~.

54. "Watercourse" means the natural path for the flo" of water where there is
sufficient narural and accustomed runoff to form and maintain a distinct and defined channel or
an open channel facilit:)' that has been constructed for such purpose. This shall include any
easements obtained for the purposes of runoff conveyance.

55. "Wetlands buffer area" means a protective vegetated zone located adjacent to a
natural resource, such as a water of the state that is subject to direct or indirect human alteration.
Such a buffer strip is an integral part of protecting an aquatic ecosystem through trapping sheet
erosion. filtering pollutants. reducing channel erosion and providing adjacent habitat.

56. "Wetlands" means lands transitional between terrestrial and aquatic systems
(excluding drainage ditch bottoms) where the water table is usually at or near the surface or the
land is covered by shallow water. For purposes of this definition. wetlands must have the
following three attributes:

A. A predominance of hydric soils:
B. Are inundated or saturated by the surface or groundwater at a frequency

and duration sufficient to support a prevalence of hydrophytic vegetation
rypi all) adapted for life in saturated soil conditions: and

C. Under normal circumstances support the prevalence of such vegetation.
Source: 4510 (2006).

37-0103. Waivers.--The cit:) engineer may waive any requirements of this chapter upon
making a finding that compliance with the requirement will involve an unnecessary hardship.
and that waiver of such requirement is nOl contrar) to the objectives of this chapter. The city
engineer may require as a condition of the waiver. a dedication or construction. or agreement to
dedicate or construct. as may be necessar) to adequatel) meet the said standards and
requirements. All waivers must be in writing to be valid.

Source: 4510(2006).

37-0104. Extraterritorial zonin2 jurisdiction.--This chapter is intended to be enacted as a
zoning regulation and to apply to all areas within the cit:)"s extraterritorial zoning jurisdiction as
authorized by state la". This chapter shall. therefore. apply to the city's extraterritorial zoning
jurisdiction and references in this chapter to violations occurring within the ciry shall be deemed
to include the extraterritorial zoningjurisdictio of the city.

Source: 4510 (2006).
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ARTICLE 37-0:'

PERMANEJ"T STORM WATER M.",J\AGEME 'T

Section
37-020 I
37-0202
37-0203
37-0204
37-0205

Permanent storm water facilities design--One and two dwelling units exempt.
Methodologies and computations.
Operation. maintenance and inspection.
Easements.
Record drawings.

37-0201. Permanent SlOrm water facilities desi!!nnOne and two dwelling units exempt.-­
An owner must submit 10 the cit\ engineer a pia for storm water management and control
including detention and retention facilities. The plan shall be submined. and approval obtained
from the ci~ engineer prior to the owner (a) obtaining approval of an application for a plat.
pursuant 10 §20-0907 of the Land Development Code of the cil). or (b) engaging in an) land
disturbing activi!). Said plan ma) include. in the discretion of the cit) engineer. arrangements
for further planning and implementation of permanent facilities for SlOrm water management and
control b) subsequent owners of the proper!) being planed or by the current owner at a later
time. Plans submined for review shall at a minimum contain the IOta I acreage of the
development. total impervious area being added by the improvement. and a calculation showing
the water detentionlretention capacity of the facili~. Construction of one or two dwelling unit
buildings shall be exempt from the requirements of this article. Projects administered by the cit)
engineering department that include SlOnn water facilities shall be designed under the guidance
of the cit) engineer and shall be approved bv a registered professional engineer. blll shall be
exempt from the requirements of this section.

Source: 4510(2006).

37-0202. Methodologies and computationsnStorm water control facilities and
erosionJsediment control features shall be designed in conformance with the city's SlOrm water
management and control polic) approved by resolution of the board of cit) commissioners.

Source: 4510(2006).

37-0203. Ooeration. maintenance and inspection.nAlI storm water management systems
shall be designed to minimize the need for maintenance. to provide eas) vehicle (typically eight
(8) feet or wider) and personnel access for maintenance purposes. and to be structurally sound.
All storm water management systems shall have a plan of operation and maintenance that assures
continued effective removal of pollutants carried in storm water runoff. The city engineer may
inspect all public and private SlOrm water management systems at any time. Inspection records
will be kept on file at the city engineer's office. It shall be the responsibility of the applicant to
obtain an) necessary easements or other property interests 10 allow access to the storm water
management system for inspection and maintenance purposes.

Source: 4510(2006).
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37-0204. Easements.--Easements ma) be required as conditions to the issuance of an
erosion and sediment control permit. [f a storm water management system involves directing
some or all of the site's runoff to a drainage easement. the applicant or his designated
representative shall obtain from the propen) owners an) necessary easements or other proper!)
interests concerning the flowing of such water.

Source: 4510(2006).

37-0205. Record drawin!!s.--The owner shall provide the ci~ engineer notice. in wrlllng.
an) changes or material modifications to the original permitted design in the form of as-built. or
record. drawings. The record drawings shall contain the final configuration for all improvements
as constructed. A professional engineer registered in the state shall certify the record drawings. If
no significant or material changes occurred between the approved plan and final construction. the
record drawings need not be submitted to the ci~ engineer. The owner. however. is responsible to
retain copies of said drawings and provide them to the cil) engineer upon request. Failure to
provide these drawings upon written request constilUtes a violation of this chapter.

Source: 4510(2006).

.A.RTlCLE 37-03

EROSION AND SEDIMENT CONTROL PERMIT

Section
37-0301
37-0302
37-0303
37-0304
37-0305
37-0306
37-0307
37-0308
37-0309
37-0310
37-0311
37-0312

Erosion and sediment control permit.
Single or two dwelling unit buildings--Exemption.
Permit delays.
Pennit conditions.
Permit duration.
Permit modification.
Permit amendments.
Permit transfer.
Monitoring facilities.
Inspection.
Frequency of inspection.
Construction plans and specifications.

37-0301. Erosion and sediment control permit.--Prior to engaging in any land disturbing
activil)', an owner shall first (a) submit for revie\o\ and approval the owner's erosion and
sediment control plan and (b) obtain from the cil) engineer an erosion and sediment control
permit. The owner shall complete and file with the cil) an application for an erosion and
sediment control permit in the form prescribed b) the cit) engineer and accompanied b) a fee
established by the board of cit)' commissioners. No application for an erosion and sediment
control permit may be considered unless the applicant has obtained from the North Dakota
Department of Health an NDPES permit. Projects administered by the city engineering
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department shall include erosion and sediment control plans that are designed under the guidance
of the cit~ engineer and shall be approved b~ a registered professional engineer. but shall be
exempt from the requirements of this section.

Source: 45 I0 (2006).

37-0302. One or two dwelling unit buildingsnExemption.nConstruction of one or two
dwelling unit buildings shall be exempt from the requirement of submitting or obtaining
approval of a plan for permanent facilities for storm water management and control. as provided
in Article 37-02. and shall be exempt from the requirement of submitting for review and
approval an erosion and sediment control plan as required b~ this section: however. said
construction must compl~ with the requirement of obtaining an erosion and sediment control
permit and construction must conform with best management practices. as described in the Ci~

of Fargo's Guide to Erosion and Sediment Control Practices for One Famil~ and Two Famil~

Dwelling Construction.
Source: 4510(20061.

37-0303. Permit delavs.--The cit~ engineer ma~ withhold granting approval of an
erosion and sediment comrol permit umil all issues associated with the site are resolved to the
satisfaction of the ci~ engineer. Permits ma~ be conditioned with delays such that work cannot
begin until a specified date or until after the site is inspected.

Source: 4510(006).

37-0304. Permit conditions.--Permils are issued subject to all provisions of this chapter
and all other applicable regulations. user charges and fees established bv the board of cit~'

commissioners. Permits rna' contain. but are not limited to. an~ of the following conditions:
I. Limits on the maximum rate of allowable storm water discharge:
, Requirements for water quali~ of storm water discharge:
3. Requirements for the installation. operation and maintenance of storm water

facilities including detention/retention or other treatment faci lities:
4. Requirements for erosion and sediment control. including measures to be

implemented and other procedures necessa~ to protect the storm water system:
5. Compliance schedule:
6. Requirements for notification to and acceptance by the cit) engineer of an~ land

disturbing activities which have the potelllial for increasing the rate of storm wat~r discharge
resulting in degradation of storm water quality: and

7. Easements
8. Other conditions as deemed appropriate b~ the ci~1 engineer to insure compliance

with this chapter.
Source: 4510(2006).

37-0305, Permit duration.--Permits must be issued for a time period specified b~ the ci~'

engineer. An extension of a permit ma~ be granted. in the discretion of the ci~' engineer. upon
application for such extension submined in writing at least thirty (30) days prior to the expiration
of the penni!.

Source: 4510(2006).
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37-0306. Pennit modification.--The cil) engineer is authorized to modi~ erosion and
sediment control pennits for cause. The cil) engineer shall provide written notice of the
modification to the permit. and state the cause therefore. at least thirt) days before the modified
permit is to take effect. Written notice shall be deemed to be delivered upon mailing the notice
to the address of the applicant and the owner as provided in the application or such other address
as the applicant or owner ma) provide to the cil) engineer in writing. Cause for modifying the
permit shall include but not be limited to:

I. Promulgation of ne\\ federal. state or local regulator\ requirements:
2. Changes in the requirements of this chapter:
3. Changes in the process used b) the permittee or changes in discharge rate.

volume. or character: and
4. Changes in the design or capabilil) of receiving stonn water systems.
The cil)· engineer shall include within the modified pennit a reasonable time schedule for

compliance with the altered or added requirements in the modified pennit.
Source: 45 I0 (2006).

37-0307. Pennit amendments.--Pennits ma) be amended b) the applicant or owner by a
written request submitted to the cil) engineer. This request shall contain the reason for the
change and documentation related to an)' additional impacts. which rna) result from amendment
approval. Amendment requests submitted prior to issuance of a permit shall be considered pan
of the original submittal. Amendment requests filed after permit approval shall be considered
and reviewed under the same procedures and guidelines used for the penn it applications under
this section. Depending on the extent of the amendment. the cil) engineer ma) waive any
additional fees for a pennit amendment review.

Source: 4510 (2006).

37-0308. Permit transfer.--A permit runs with the properl) it covers, until the permitted
activities are completed. and is transferable to ne\\ landowners in its entirety or by parcel. with
each parcel being subject to the permit and an) conditions. which appl) to that parcel. In the
event land under such a permit is transferred or conveyed in fee. such transfer or conveyance
must be reponed in writing. to the cit)' engineer within seven (7) days of the transfer. This
section refers to city-issued permits and does not release the appl icant or owner from transfer
requirements of a NPDES permit including. but not limited to. permit transfers.

Source: 4510(2006).

37-0309. Monitorin2 facilities.--The cil) engineer may require the owner to provide and
operate at the owner"s expense a monitoring facilil)· to allo\\ inspection. sampling. and flo\\
measurements of each storm water system component. Where at all possible. the monitoring
facilil)' shall be located on the owner"s property as opposed to being located on public rights-of­
way. Ample room must be allowed for accurate flow measuring and sampling and the facilil)·
shall be kept in a safe and proper operating condition.

Source: 45 I0 (2006).

37-0310. lnspection.--The cil)' engineer may inspect the storm water mana2ement
system of an)' permittee to determine compliance with the requirements of this chapter. The
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owner shall promptl\" allo'" the cit) and their authorized representatives. upon presentation of
credentials to:

I. Enter upon the permitted site for the purpose of obtaining information.
examination of records. conducting investigations. inspections or survevs.

o Bring such equipment upon the permitted site as is necessary to conduct such
inspections. surveys and investigations.

3. Examine and COP) an) books. papers. records. or memoranda pertammg to
activities or records required to be kept under the terms and conditions of this permitted site.

4. Inspect the storm water pollution control measures.
5. Sample and monitor an\ items or activities pertaining to storm water pollution

control measures.
An\ temporary or permanent obstruction to the safe and easy access of such an inspection

shall be promptl) removed upon the inspector" s request. The cost of providing such access shall
be born by the owner.

Source: 4510(2006).

37-03 I I. Freguenc\ of inspections.--The owner shall be responsible for inspecting an)
measures called for by the approved erosion and sediment control plan or in the owner" s
approved SWPPP. as applicable. From the date the permit is issued. during construction and
until final stabilization. inspections shall be done at least once ever) 14 days by the owner. and
within twenty-four (24) hours after every storm or snow melt event large enough to result in
runoff from the site (approximatel) 0.5 inches or more in twenty-four (24) hours). The owner
shall be responsible for providing to the cit\ engineer. upon request. documentation of the
inspections performed. and action taken in response to such inspections. as applicable.

ource: 4510(2006).

37-0312. Construction plans and specifications.--The erosion and sediment control plan
shall be submitted in a format acceptable to the cit) engineer. The plan shall contain a drawing
or drawings delineating the features incorporated into the SWPPP including details of perimeter
protection. con truction phasing. storm drain inlet protection. erosion control measures.
temporary and final stabilization measures. and all BMPs. In addition the plan shall contain
construction specifications containing technical provisions describing erosion. sedimentation.
and water control measures to be utilized during and after construction as well as to define the
entities responsible for the installation and maintenance of BMPs. The permittee shall notif) the
cit) engineer. in writing. as to an)' changes or material modifications to the original permitted
design. The pennittee is responsible for retaining copies of said drawings and providing them to
the city engineer upon request. Failure to provide these drawings upon written request
constitutes a violation of this chapter.

Source: 4510(2006).
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ARTICLE 37-04

VIOLATIONS AND ENFORCEMENT
Section
37-040 I
37-0402
37-0403
37-0404
37-0405
37-0406
37-0407
37-0408
37-0409
37-0410
37-0411

Definitions.
Responsibilit) for enforcement.
Violations.
Management of site vegetation.
Enforcement procedures.
Remedies and enforcement powers.
Enforcement. noncompliance and re-inspection fees.
Other powers.
Continuation.
Power and authoril) of inspectors--Right of entry.
Savings clause--Conflict.

37-0401. Definitions.--The following defmitions apply to this al1icle.
A. otice of violation. A notice of violation is a wrinen notice of the

violation of an ordinance in this article which identifies the nature of the
violation. the section or ordinance allegedly violated and the time of
occurrence of the violation. if known.

B. Administrative compliance order. .tvJ administrative order is an order
issued b) the cil)' engineer which identifies the nature of the violation. the
section or ordinance allegedly violated. the time of occurrence of the
violation. if known. the corrective steps necessalJ and tbe nature of
subsequent penalties and enforcement actions should the situation nO! be
corrected and ordering that the alleged violator come into compliance with
the section or ordinance allegedly violated. The administrative order may
provide a time period within which compliance must occur.

C. Administrative compliance order with fine. An administrative order with
fine is an administrative order that also provides that the cil)' will impose a
civil fine if compliance does not occur within the time provided in the
order.

D. Order to sho" cause. An order issued b) the cit) engineer issued when
there is reason to believe that the violation identified in the administrative
order has not ceased or been corrected as required. and directing the
alleged violator to appear before the administrative enforcement board to
show cause why further enforcement measures should nO! be taken or
ordered or fees imposed. or both.

Source: 4510 (2006).

37-0402. Responsibilil\' for enforcement.--The cil) engineer is authorized to enforce this
al1icle.

Source: 4510(2006).
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B.

c.

D.
E.

37-0403. \liolations.--AII of the following represent violations of this chapter and of la'"
and will be subject to the remedies and penalties provided in this article. the Fargo Municipal
Code and state la",. where applicable. The cil\ includes the extraterritorial zoning jurisdiction of
the cit~ as provided in Section 37-0 I04.

A. Land disturbing activit~ without required permit or approval. No person
shall initiate within the cil\ an~ land development activity. land disturbing
activil\. or other aClivit~ resulting in an increase in storm water quantities.
degradation of slorm waleI' quality. or restriction of flo'" in an~ storm
sewer system. ope ditch or natural channel. storm water easement. water
bod~. or wetland outlet. without having first complied with the terms of
this chapter.
Authorities inconsistem with requirements. No person shall engage in
land disturbing activities on an owner's land in contravention of the plans
set forth in an approved S\l,'PPP. an erosion and sediment control permit.
an~ conditions for such plan or permit. an~ provision of this chapter or
an\ other term. condition. or qualification imposed b~ cil\ engineer. or
other decision-making body. imposed or stated as part of a permit.
certificate. or other form of authorization. This section applies to all
persons including owners. their contractors and an) urilil\ companies or
their contractors engaging in land disturbing activities.
Permanent facilities inconsistem with requirements. 11 is a violation of
this article to erect. construct. reconstruct. remodel. aller. maintain. move.
or u e an~ permanent storm water management or control facilit~ in
violation or contravention of this chapter 0 of an approved plan as
provided in this chapter.
No person shall cause a prohibited discharge within the cil\ .
The owner shall cause to be removed sediments transported or tracked
from owner's land onto cit~ streets b~ vehicles or construction traffic
before the end of the each work day and failure to do so shall be a
violation of this chapter.
As to construction activities on owner's land. the owner shall compl~ with
the requirements of the erosion and sediment control permit. and with the
following. and failure to do so shall be a violation of this chapter:
I. Site dewatering. Water pumped from the site shall be

treated by temporary sedimentation basins. grit chambers.
sand filters. upflow chambers. hydro-cyclones. soil
concentrators. sediment bags or other appropriate controls
as approved b~ the cil\ engineer. VI'ater ma~ not be
discharged in a manner that causes erosion. sedimentation.
or flooding on the site. on downstream properties. in the
receiving channels. or in an~ wetland.
Waste and material disposal. All waste and unused
building materials (including garbage. debris. cleaning
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wastes. wastewater. petroleum based products. paints.
concrete or concrete wash water. toxic materials. or other
hazardous materials) shall be properl~ disposed of off-site
and shall not be allowed to be carried b~ runoff into a
receiving channel. storm sewer system. or wetland.

3. Tracking management. The use of cia) or other cohesive
soils to construct access roads or ramps over curbs or onto
paved streets shall not be allowed.

4. V, ater quali!:) protection. The construction contractor.
including the general contractor and all subcontractors,
shall be required to control oil and fuel spills and chemical
discharges to prevent such spills or discharges from
entering an) watercourse. sump. sewer system. water body.
or wetland.

H. One or two dwelling unit building. Construction of a one or two dwelling
unit building must comply with in-place BMPs and any existing permitted
SWPPP for the subdivision. including NPDES permit requirements and
failure to do so shall be a violation of this chapter.

I. Utility service lines. Utilit) companies or contractors working in a street
right-of-way to repair existing or install new utilities that involve land
disturbing activities shall obtain an excavation permit from the cit)·
engineer. in accordance with Chapter 18 of the Fargo Municipal Code.
With respect to utilit) companies that are working in a street right-of-way
and are engaging in land dislUrbing activities. in addition to the
requirements of Chapter 18. including the obligation of obtaining an
excavation permit. the excavation permittee shall implement storm water
protection measures and utilize construction methods to minimize the
potential for sediment or other contaminants to enter the city's storm
sewer system. The uti lit) compan) or contractor shall provide street
sweeping as necessary to prevent sediments from their activities from
entering the storm sewer system. All sediments or other materials shall be
removed from the site within one working da) of completion of utilit),
installation on the site. All disturbed vegetation shall be replaced with
seed or sod within seven (7) days of completion of utility installation on
the site or other appropriate means of erosion and sediment control shall
be implemented and maintained until the restoration is complete. All
seeded or sodded areas shall be maimained b) the utility compan) or
contractor until vegetation is established except in the case of a utility
repair for a private residence. For utilit)· repairs to private residences the
homeowner shall be responsible for the maintenance of vegetation until it
is established. The contractor shall provide the homeowner with a
"Sediment and Erosion Control for 'ew Homeowners" fact sheet from the
ND State Health Department. The cit)· will make available guidelines for
acceptable temporary protection BMPs until the requirements for final
stabi Iization are met.
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.I. 1I1icit connections. Storm warer svstems are designed to carr)
uncontaminated storm water. Legal connection to the cil) .s storm water
sysrem includes sump pumps lawfull) connected to the storm sewer
system under chapter 17. and uncontaminated storm water conveyances
(such as roof drains). All other connections shall be considered illicit
connections and therefore constitute a prohibited discharge and a violation
of this chapter.

K. 1I1icit dumping. The dumping or disposal of debris materials such as grass
clippings. vegetative materials. tree branches. stumps. earth fill. rocks.
concrete chunks. metal. other demolition or construction materials. or
srructures. an' chemicals. or other materials that could degrade the qualit)
of waters within the system b) dumping in a manner that allows them to
come into contact with storm water is prohibited. It is a violation of this
chapter to allo", such a discharge [Q occur.

Source: 4510 (2006).

37-0404. Management of site vegeration.--All landowners shall provide for the
installation and maintenance of vegeration on their prope~ as follows regardless as to whether
or nOl an erosion and sediment control permit has been approved or is necessal) under this
chapte and failure to do so shall be a violation of this chapter. All unimproved areas shall be
covered either b) plants or vegetative growth or. in the alternative. by other means of storm
water protection approved b) the cit) engineer. The term unimproved area means all areas other
than drivewavs. sidewalks. patios. areas occupied h, structures and landscaped areas.

Source: 4510(2006).

37-0~05. Enforcement orocedures.--The following enforcement procedures shall appl)
1O violations of this article. in addition to the procedures set forth in Article 1-04 pertaining to
administrative enforcement.

A. Non-emergenc) mallers. In the case of violations of this article that do
not conslitllle an emergenc). the cit) engineer may:
I. Issue a nOlice of violation:
~ Issue an administrative order: or.
3. Issue an administrative order with fine:

All notices and orders shall be issued to the prope~ owner and to
any other person who is alleged to be in violation of this article or of the
terms of any permit or condition granted and to any applicant for an)'
relevant permit.

B. Emergenc) mallers. [n tbe case of violations of this article that do
constitute an emergency situation. tbe cit)· shall use all remedies. penalties
and enforcement powers available under this article without prior notice.
but tbe cit) engineer must send nOlice simultaneously with beginning
enforcement action to the property owner. to an) otber person who is
part)' to the agreement and to applicams for any relevant permit and must
advise persons affected by the action raken that a hearing will be beld
within seven days from the date of such action. At the hearing. the
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administrative enforcement board will detennine whether there were
appropriate grounds for the action taken. and whether the action taken
should continue.

C. Administrative compliance orders--Procedure. Persons recelvmg an
administrative order or an administrative order with fee shall have 10
days. or such longer period as the cit)' engineer allows. to correct the
violation. If the violation is not corrected within the required time-frame.
the cit) engineer and cit) arrome) shall use all penalties. remedies and
enforcement powers available under this article. .tuJ) notice or order
issued b) the cit) engineer must be given in the manner required b) the
administrative enforcement ordinance. Article 1-04 of the Fargo
Municipal Code.

D. Administrative compliance order with fee/administrative complaint or
citation--Procedure. The cit) engineer shall include in the administrative
complaint the amount of administrative fee to be paid by the person
against whom the citation or complaint is issued. The authorized cit)'
employee or representative issuing the administrative citation need not
issue an administrative order before issuing an administrative complaint.

E. Order to show cause--Hearing. In the event the cit) engineer has issued
an administrative order or an administrative order with fee. if the violation
is not corrected by timely compliance. the cit)· engineer may order any
person who causes or allows an unauthorized discharge to show cause
before the administrative enforcement board why sewer service should not
be shut off. A notice shall be served on the offending parr). specifying
the time and place of a hearing to be held b) the administrative
enforcement board regarding the violation. and directing the offending
part) to sho\o\ cause before said board wh) an order should not be made
directing the shut off of service. The notice of the hearing shall be served
personally or b) registered or certified mail (rerum receipt requested) at
least 10 days before the hearing in accordance with the provisions of
Article 1-04. The hearing before the administrative enforcement board
shall be held in the same manner. and under the same rules and procedures
as provided in Article 1-04.

Source: 4510 (2006).

37-0406. Remedies and enforcement powers.--The city shall have the following
remedies and enforcement powers. including all the authority as set forth in Article 1-04 of the
municipal code regarding administrative enforcement.

A. Withhold permits. The cil) rna) den) or withhold all permits. certificates
or other forms of authorization as to any applicant for a permit. Instead of
withholding or denying an authorization. the city may grant such
authorization subject to the condition that the violation be corrected. This
enforcement provision applies regardless of whether the current owner or
applicant is responsible for the violation in question. The cit)' may deny or
withhold all pennits, certificates or other forms of authorization on any
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c.

D.

E.

F.

G.

land or structure or impro\'emenrs owned b~ a person who owns.
developed or otherwise caused an uncorrected violation of a provision of
this article or of a condition or qualification of a permit. certificate.
approval or other authorization previousl~ granred b~ a decision-making
body. This provision applies regardless of whether the propert\ for which
the permit or other approval is sought is the propert\ in violation.
Revoke Permits. A permit ma\ be revoked when the ci~ engineer
determines that:
1. There is departure from the plans. specifications. or

conditions as required under terms of a permit or approved
plan:
The plans. specifications. or conditions were obtained b\
false represenration or was issued b~ mistake: or
An, 0 the provisions of this chapter are being violated as
to the project under the permit.

Revoke plan or other approval. When a violation of this article involves a
failure to compl, with approved plans or conditions to which the a proval
of such plans was made subject. the ci~ engineer or administrative
enforcement board charged with enforcement of the provisions of this
article rna,. upon notice to the applicant and other known parties in
interest (including an, holders of building or other permits affected) and
after a public hearing. revoke the plan or other approval or condition its
continuance on strict compliance. the provision of security or such other
conditions as the city engineer or administrative enforcement board rna,
reasonabl~ impose.
Injunctive relief. The ci~ rna, seek an injunction or other equitable relief
in court to stop an\ violation of this article or of a permit. certificate or
other form of authorization granred hereunder.
Abatement. The ci~ ma\ seek a court order in the nature of mandamus.
abatement. injunction or other action or proceeding to abate or remove a
violation or to otherwise restore the premises in question to the condition
in which the, existed prior to the violation.
Restitution. The cit\ ma\ seek an order requiring restitution as a
condition to be mel b, a person before the person's permit is restored.
before the petson is allowed to lawfull) discharge inro the sewer system.
or before other action rna)' be taken by the person as determined by an
appropriate order.
Costs of damage. Any person violating an) of the provisions of this
chapter or who initiates an activity causes a deposit. obstruction. or
damage or other impairment to the city's storm water management system
is liable to the cit, for any expense. loss. or damage caused by the
violation or the discharge. The city may bill the person violating this
chapter the costs of an, cleaning. repair or replacement work caused b,
the violation of storm water dis harge. and if unpaid within nine£) (90)
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days may result in assessment of such costs against the violator's
propert) .

H. Cit) attorney's fees and costs. In addition to the fees and penalties
provided herein. the cit) rna) recover reasonable attorney's fees. coun
costs. coun reponer's fees. and other expenses of litigation b) appropriate
action against the person found to have violated this chapter or the orders.
rules. regulations and permits issued hereunder.

I. Other remedies. The cit) shall have such other remedies as are and as
rna) be from time to time provided b) North Dakota la,", and municipal
codes for the violation of this anicle or related provisions.

J. Remedies cumulative. The remedies and enforcement powers established
in this article are cumulative. An administrative enforcement board may
hold a single hearing to consider evidence and render decisions on appeals
from administrative citations or complaints. orders to sho,", cause or other
administrative proceedings involving one or more alleged violators
stemming from the same oCCurrence or series of occurrences.

Source: 4510(2006).

37-0407. Enforcement--Non-comoliance and re-inspection fees.--An) person who is
found to have violated an order of the cit) engineer made in accordance with this chapter, or who
has failed to comply with any provision of this chapter and the orders. rules. regulations and
permits issued hereunder. is guilty of an offense. Each day on which a violation occurs or
continues to exist shall be deemed a separate and distinct offense. A schedule for noncompliance
and re-inspection fees. which rna) be imposed for violation of this chapter. rna)' be approved by
the board of cit) commissioners.

Source: 4510(2006).

37-0408. Other powers.uIn addition to the enforcement powers specified in this article.
the cit) may exercise any and all enforcement powers granted to them b) orth Dakota law.

Source: 4510(2006).

37-0409. Continuation.--Nothing in this anicle shall prohibit the continuation of
previous enforcement actions undertaken b) the cit) pursuant to previous and valid ordinances
and laws.

Source: 4510 (2006).

37-0410. Power and authori[\ of inspectorsuRiQht of entn.u Where it is necessar) to
make an inspection to enforce the provisions of this code. or where the engineers or inspections
officer has reasonable cause to believe that there exists in a structure or upon a premises a
condition which is contrary to or in violation of this code which makes the structure or premises
unsafe, dangerous or hazardous. the engineer or inspections officer is authorized to enter the
structure or premises at reasonable times to inspect or to perform the duties imposed by this
code. provided that if such structure or premises be occupied that credentials be presented to the
occupant and entry requested. If such structure or premises is unoccupied. the engineer or
inspections offi er shall first make a reasonable effon to locate the owner or other person having
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charge or control of the SITucture or premises and request entry. If entr, is refused. the engineer
shall have recourse to the remedies provided b) la""lo secure entr\".

Source: 4510(2006).

37-0411. Savings clause--Conflicl.--In the event that an, provisIon. paragraph. word.
section or article of this ordinance is invalidated by any coun of competent jurisdiction. the
remaining provisions. paragraphs. words. sections and articles shall not be affected and shall
continue in full force and effect: all ordinances and parts of ordinances inconsistent or conflicting
with an' part of this ordinance are hereby repealed to the extent of such inconsistenc) or conflict.

Source: 4510 (2006)
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Valley~ Realty, Inc.
GEORGE GAUKLER
RES PHONE 845-0376

JIM KNUTSON
RES. PHONE 845-'1552

P.O. BOX 446 -1330 WEST MAIN ST. - VALLEY CITY, NORTH DAKOTA 58072
PHONE: 701·845·1291

February 16, 2009

United States Environmental Protection Agency
Region 8
Attn: Darcy O'Connor and Matthew Cohn
1595 Wynkoop Street
Denver, CO 80202

Re: Request Information Pursuant to
Section 308 of the Clean Water Act,
33 U.S.C § 1318, and Compliance
Inspection Report

Dear Mrs. O'Connor and Mr. Cohn:

Enclosed you will find information to answer your letter concerning Calico Apartments
of December 29.2008.

Sincerely,

~~i Knutson
Ice President



REQUESTS

I. Identify (by name. business address, and company title) each individual answering these
requests on behalf of your company.

2. Identify (by name, business address, and telephone number) each individual represemative of
your company whom you wish to receive all further communications from EPA related to storm
water issues at the Site.

3. Identify (by name and business address) the following for your company:

a. Each parent and subsidiary company, affiliated company, predecessor- or successor-in
interest. division. branch, and any other related business entity, with a description of
relationships between and among these entities, and

b. Each officer, director, manager, member, trustee. and partner of your company and of
each additional entity identified in your response to request 3.a.

4. List each name under which your company has done business.

5. Specify your company's relationship (e.g., owner. developer. general contractor, builder.
lessee, etc.) with construction that has occurred at the Site.

6. Provide the following for each parcel of real property either wholly or partially within the
Site where construction has been conducted by or under the direction of your company:

a. A legal description and proof of ownership (such as a deed):

b. A map or plat with all parcels clearly labeled;

c. The name and business address of each person that owned any interest in the property or
controlled such property at the time of the construction; and

d. Ifownership or control of any parcel has changed since construction first began at the
Site, the date of such change, the name and business address of each person involved in the
transaction, and a copy of each document evidencing that transaction.

7. Provide the following regarding construction at the Site:

a. Date ground disturbing activity or other construction began (or if the Site is a phased
project, the date that construction began on each parcel within each phase at the Site);

b. The number of acres disturbed for each phase of construction including any off-site
staging areas;
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c. The total number of acres disturbed for construction;

d. Copies of construction logs. grading work orders. etc.. showing the dates of ground
disturbing activities or other construction;

e. The date that construction was or is expected to be completed at the Site (or, if the Site is
a phased project. the date that construction was completed on each parcel within each phase
at the Site): and

f. The date that the Site (or, ifdone in stages. each parcel within the Site) was or is expected
to be fmally stabilized (i.e., when a vegetative cover of at least 70% of the pre-disturbance
density was or will be established).

8. [fwork described in Request 7 above was performed by any entity other than your company,
provide the following regarding each other entity involved:

a. Name and business address of that entity;

b. The responsibilities of that entity with regard to construction at the Site; and

c. A copy of each pertinent contract or work agreement outlining the division of roles and
responsibilities between your company and that entity.

9. Specify if the Site is part of a larger common plan of development or sale such as a phased
project, common marketing plan. common developer. single plat, etc.

a. If the Site is part of a larger common plan of development or sale, identify the
number of acres of the larger common plan of development or sale, the number of
acres you purchased, and whether construction activity occurred at the Site prior
to your ownership of the property. Provide a copy of each document evidencing
that transaction and indicate what storm water construction activities and/or
responsibilities were fully or partially transferred to you as the new owner.

b. Ifyou are the original developer of the development and the Site was
subdivided (pad or portions sold to another owner or lessee), identify the number
of acres sold or leased. the date of when the transaction took place. and the name
and business address of the entity that purchased the subdivided area. Provide a
copy of each document evidencing that transaction and indicate what storm water
construction activities/responsibilities were fully or partially transferred to the
new owner or lessee.

[0. [fthere is any entity other than your company that you believe may be responsible for
compliance with storm water control requirements at the Site, provide the nanle and business
address of that entity and state the basis for your belief.
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11. Identify each person (by name and business address) that has provided management control
over construction at the Site,

a. describe the relationship of that person to your company (e.g.. whether that person is an
employee of your company or an entity with which your company has contracted);

b. provide a copy of each such contract; and

c. provide the dates each such person provided management control over construction at the
Site.

12. Identify each person (by name and business address) that has directed construction activity at
the Site on a day-to-day basis and

a. describe the relationship of that person to your company (e.g., whether that person is an
employee of your company or an entity with which your company has contracted);

b. provide a copy of each such contract: and

c. provide the dates each such person directed day-to-day construction at the Site.

13. Describe all current and future plans for construction at the Site. To the extent not
previously disclosed, provide a diagranl showing where construction is planned.

14. Provide the following as it pertains to the version of the North Dakota Pollutant Discharge
Elimination System Storm Water General Pemlit for Construction Activities (permit) in effect
during the relevant time of construction of the Site or of any phase of the Site:

a. A copy of each permit application or notice of intent (N0l) submitted to the orth
Dakota Department of Health (NDDH) for any construction at the Site, and any supporting
documentation submitted to any federal, slate, or local government agency relating in any
way to construction at the Site:

b. A copy of each notification from NDDH indicating that the Site was covered by the
permit;

c. A copy of each Storm Water Pollution Prevention Plan (SWPPP) and revisions thereto
developed pursuant to the permit for each phase of construction at the Site. Please be sure
that each revision is dated;

d. The name and business address of each individual who has provided day-to-day
operational control overseeing implementation of the SWPPP and the dates each such
individual has served in that role;
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e. A chronology showing the installation and removal dates of Best Management Practices
(BMPs) pursuant to the permit at the Site. with any available associated documentation or
photograph(s) for any BMPs implemented. Label each photograph provided with the subject
of the photograph, the specific location within the Site where it was taken. the date it was
taken, and the name of the individual who took it;

f. A description of bow storm water is discharged from the Site.

g. A description of the size and capacity, including any drawings, of the storm drain system
at the Site. including the date the stonn drain system was installed and date the stonn drain
system was connected the City of Fargo's Municipal Separate Storm Sewer;

h. A log showing each date street sweeping pursuant to the permit was perfonned at the
Site. and the name and business address of each individual who ordered the street sweeping
to occur and who performed the street sweeping:

i. A copy of each document evidencing any transfer of permit coverage for the Site to any
other person (e.g.. if any part oftbe Site was sold);

j. A copy of each Notice of Termination of storm water permit coverage submitted to
NDDH for all or any portion of the Site;

k. The cost of any work perfonned at the Site related to compliance with the permit and
state or federal stonn water regulations, including work orders, receipts, hourly wages for
employees performing storm water work, and documentation showing the costs ofBMPs
employed at the Site;

l. A copy of the report of each stonn water self-inspection conducted at the Site pursuant to
the permit;

m. If storm water self-inspections were conducted by any entity other than your company, a
copy of any agreement your company had with the other entity to conduct these inspections
and how you believe that agreement is consistent with the permit requirement to conduct self­
inspections:

n. If a self-inspection report is not available for any stonn water self-inspections conducted,
a list of all dates the stonn water self-inspections were conducted;

o. Documentation of each corrective measure implemented pursuant to the periodic self­
inspections pursuant to the permit;

p. Precipitation data for the Site while construction was occurring and a description of
where the precipitation was obtained from;

q. A description, including date, duration, type. cause, and remediation, of any non-stonn
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water discharges of pollutants that have occurred at the Site:

r. A narrative description and documentation of any stabilization measures implemented at
the Site: and

s. All other documents not included in response to the information requested above, that
relate in any way to the Site's compliance with requirements in the permit.

15. Provide documentation of each drainage path at the Site, including a detailed map, showing
the storm water runoff drainage paths berween the Site and receiving waters (i.e., runoff from the
Site to storm drains, any other drainage system, any Municipal Separate Storm Sewer Systems,
intermediate creeks, drainage ditches, streams, rivers. or lakes).

16. Furnish a copy of each photograph in your possession of any pan of the Site before, during.
or after construction. Label each photograph provided with the subject of the photograph, the
specific location within the Site where it was taken, the date it was taken, and the name of the
individual who took it.

17. Provide a copy of each piece of correspondence with the NDDH regarding to the storm
water management at the Site, including, but not limited to, any response to storm water
inspection reports, each response to each (if any) NDDH Notice of Violation, documentation of
any phone conversations with NDDH. meeting notes. etc.

18. Provide any other irtformation about the Site that you believe may be useful in EPA's
investigation.

9



REQUESTS

I. Bruce Hoyt· 1330 West Main Sl. PO Box 446, Valley City. ND Construction
Superintendent
Paul Carter-I 330 West Main St. PO Box 446, Valley City. ND Construction
Foreman
Jim Knutson-1330 West Main St. PO Box 446, Valley City. ND Vice President

2. Jim Knutson- J330 West Main S1. PO Box 446. Valley City, ND Vice President

3.

a. Valley Realty, Inc.- 1330 West Main Sl. PO Box 446 Valley Ciry. ND
58072

b. George Gaukler- Presidem
Jim Knutson- Vice President

4. Valley Realty, Inc.

5. Developer- General Contractor

6. Attached

a. Attached
b. Attached
c. George Gaukler- 1330 West Main S1. PO Box 446 Valley City, ND 58072
d. NA

7.
a. April 2008
b. 4.39 Acers
c. 4.39
d. Attached
e. March 2009
f. June 2009

8.
a. Pioneer Excavating
b. Building excavation, sewer & water lines, storm sewer installation
c. No formal contract

9.
a. NA
b. NA

10. None



11. Paul Caner- 1330 West Main S1. PO Box 446 Valley City, ND 58072- Project
Foreman

a. Employee
b. one
c. Paul Carter- 08/04/08

12. Paul Carter- 1330 West Main S1. PO Box 446 Valley City. ND 58072- Project
Foreman

a. Employee
b. None
c. Paul Carter- 08/04/08

13. Landscaping Plan

14. NA

a. Attached
b. Attached
c. Attached
d. Attached
e. All BMP were installed 9-24-08 and have been removed to date
f. All storm water was pumped out to field north of site
g. Storm water sewer was hooked up on 10-02-08
h. 4 Pages attached
1. A
j. A
k. NA
I. Copy Attached
m. NA
n. NA
o. None
p. Logged on Self Inspection Report
q. Water mains were not hooked up until 11-01-08
r. NA
s. NA

IS. None

16. None

17. None

18.



a. Photo #25 - I altered by hand as per Amy" s suggestion site drawing to
include wash site and storage area.

b. Photo #28- Sediment was dug to concrete trucks pouring at time of
pictures and was cleaned up later.

c. Photo 36- Storm Drain has plastic lining in it and street curb is retaining
lose material.

d. Photo 37- I altered site plan by hand as per Amy's suggestion.

e. Photo 40- Drain had been installed the day before and was not hooked to
cities sewer yet.

f. Photo 45- They had just been moved due to rain.

g. Photo 107- Drain has plastic lining in it at time of picture.



·LENABURG, FITZNER, NELSON &
HOOPER, PLLP AITORNEYSATLAW

August 12, 2008

FINAL TITLE OPINIO

Choice Financial
4501 23 nl Avenue South
Fargo, ND 58104

R. Jon Fitzner
Carol SNelson

Ralph E. Hooper
Kenlleth L Beach

Dean E. Lenaburg
(1933·2006)

Re: Lot One (1), less the East 255 feet thereof, and all of Lot Two (2), in Block Two (2). of
Calico Prairie Addition to the City ofFargo, Cass County. North Dakota. (GAUKLER)

Dear Sir or Madam:

At your request I have examined Abstract ofTitleNo. 55849 covering the above described premises,
consisting ofEntries 1 to 97, both inclusive, and last certified by the Cass County Abstract Company
on July 25, 2008, at 6:59 A.M., together with certificates appended thereto. From said examination,
said Abstract, in my opinion, shows good and marketable fee simple title of record in and to said
premises in George A. Gaukler, free and clear of all liens. encumbrances, clouds, irregularities,
exceptions. requirements and objections, whatsoever, save and except as follows, to-wit:

I. At entry 96 appears a Real Estate Mortgage (With Future Advance Clause) from the above
referenced owner to Choice Financial Group-South Fargo, 4501 23rd Avenue South, Fargo,
North Dakota, dated June 3, 2008, and recorded on June 4, 2008. in the office of the County
Recorder, Cass County, North Dakota, as Document Number 1236195. I am advised that
this mortgage is being re-recorded to specifically reflect that it secures the sum of
$4,800,000.00. Upon such re-recording this instrument will constitute, in our opinion, a
valid first and subsisting lien against said premises for the amount stated therein.

2. The Affidavit ofNon-homestead at entry 97 as respects George A. Gaukler was recorded to
eliminate any objections to tbe non-joinder of the spouse of George A. Gaukler as a
mortgagor on the mortgage referenced above.

3. Entry 7I ofthe Abstract, consisting of56 pages, details litigation affecting adjacent tracts of
land, but the judgments referenced therein do not affect the premises platted as Calico Prairie
Addition.

4. Your attention is called to easements set forth in the plat of Calico Prairie Addition at entry
74 as well as other easements of record noted as follows:

)
A. Easements to Northern States Power Company and its successors at entries 40, 43

and 57.

P.O. Box 330, 1494" Sf NE, Valley City, ND 58072-0330 • Telephone (701) 845-2701 • Fax (701) 845-4474
£·mail: R.JonFitzner-Jon.Fitzner@valleycirylaw.com

Carol S. Nelsoll - Carol.Nelson@ valleycitylaw.com • Ralph E. Hooper -Ralph.Hooper@ valleycitylaw.com
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B. An easement to Cass County Electric Cooperative. Inc. at entry 56.

C. A permanent street and utility easement to the City of Fargo at entry 63.

The Abstractor certifies that the following searches have been made AS TO THE AJ'vfES as herein
shown, that there are no unsatisfied judgments, or renewals thereof docketed in the office of the
Clerk ofCourt, within and for said County, within the ten (10) years next preceding the date hereof;
no unsatisfied TRANSCRIBED JUDGMENTS docketed in the said Office of the Clerk of Court
within and for said County within tv,'enty (20) years next preceding the date hereof; no unsatisfied
FEDER.A:I:"TAX LIENS filed in::said office of the County Recorder.. of said County; no unsatisfied
STATE TAX LIENS filed in said office of the County Recorder of said County; nor any petition.
decree, otc!...er or bond by or in BANKRUPTCY COURT, filed or recorded in saia office of the
County Recorder of said County, no unsatisfied STATE TAX LIENS filed in the North Dakota
Central Indexing System on or after July l.st, 1996, against George A. Gaukler.

The Abstracter further certifies that there are no unpaid taxes, unredeemed tax sales, or unrecorded
tax deeds, that appear of record in the offices of the County Auditor or County Treasurer of Cass
County (no search for Special Assessments not extended of record in said offices) against said
premises for the year 2006 and prior years; Tax Parcel Numbers: 01 ..6900-00450-030 and 01-6900­
00500-000.

Tills opinion is given on the basis oftille as-the same is shown in said Abstract of Title and you are
put on inquiry as to the rights of tenants in possession, facts which a survey may show, and any other
non-record title items. Further, this opinion is subject to the following conditions:

Scope of Opinion: Unless otherwise stated, this opinion is written from an examination of the
Abstr'l.cLand ..from examination of Court records only..

:Location of Buildings: Abstracts do not show the location of buildings. If buildings or other
improvements are involved, you must satisfY yourselfby surveyor other proper investigation that the

. same lie within the boundaries of the property described in the Abstract..

Possessiifi: 1J the premises are occupied by any person other than the person ofpersons shown as
ovvner in tillS opinion, you are charged with notice of whatever rights the occupant may have, and
you shouldsatisfY yourself as to what rights, if any, such occupant claims. -

You are further charged with notice of easements, encroachments and the like which, though not
appearing of record, are capable orascertainrnent by insr~~tionor survey.

'¥:o'"r:.z..., _

Zoning Ordinances: Information as m~!iMlg 0rJl!Jbefrestrictions on the use or occupancy of the
premises imposed by laws or regulations(fiigQv~entalagencies is outside the scope of this
opinion, but can be obtained from the building inspector ofthe City or County in which the property

) is located ..

P.O. Box 330, 149 4'h Sf HE, Valley City, ND 58072-0330. Telephone (701) 845-2701 • Fax (701) 845-4474
~E-mai/: R.JonFitzner-Jon.Fitzner(i4vallt!Vcitvlaw.com
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Mechanic's Liens: Ifthere has been any recent construction, repairs or improvements done on the
premises, or any materials furnished to the premises, within the past ninery (90) days, there is a
possibility that a mechanic's lien for such work may still be filed though they do not appear in the
Abstract. Also. in North Dakota. failure to file a mechanic's lien within the 90 day period does not
defeat the lien except as against purchasers or encumbrances in good faith and for value whose rights
accrue after the 90 days and before any claim for the lien is filed. You should satisfy yourself that
there has been no labor performed or material fumished which would subject the property to
mechanic's liens. or, if so. that they have been paid.

Special Assessments and Taxes: Special assessments are not normally shown in Abstracts until they
have been extended in the tax lists by the County Auditor. Consequently, it is possible for property
to be sulij ect to special assessments which do not appear in the Abstract.

Inquiry should be made as to special assessments from the City or County Auditor involved.

General real estate taxes are not due until the first day of January following the year for which they
are assessed and levied. Taxes assessed and levied in the current year are not shown in the Abstracts.
If a purchase of the property is involved. the purchaser will pay the taxes for the current year unless
otherwise agreed by the parties.

Mineral Reservations: This opinion does not cover reservation of mineral rights unless specifically
requested or indicated, and therefore, no opinion is expressed as to the status of the mineral estate in
or under the above described real property or premises.

Easements: The duration ofany Easement, servitude, or nonappurtenant restriction on the use ofthe
herein above described real property is limited to a maximum term of 99 years for any Easement
created after July 1, 1977, if the Easement instrument contains a longer or perpetual term.

Respectfully submitted,

R. Jon Fitzner

RJF:amw

P.O. Box 330, 1494" Sf NE, Valley City, ND 58072-0330 • Telephone (701) 845-2701 • Fax (701) 845-4474
E-mail: R.JonFitzner-Jon.Fitznel@valleycirvlaw.com
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RE: In the Matter of: Valley Realty, Inc., Respondent
U.S. Environmental Protection Agency, Region 8
Docket o. CWA-08-2009-0023

STATE OF ORTH DAKOTA )
) SS

COUNTY OF CASS )
AFFIDAVIT OF SERVICE BY MAIL

Carol Magnuson. being first duly sworn. does depose and state that she is of legal age and
not a party to the above-entitled maner.

On March 29. 2010. Affiant deposited in the United States Post Office at Fargo. ND. a true
and correct copy of the following document:

I. Respondent's Prehearing Submission.

A copy of the foregoing was securely enclosed in an envelope with postage duly prepaid and
addressed as follows:

Peggy Livingston. 8ENF-L
Office of Enforeemem, Compliance and
Environmental Justice

Region 8. U.S. Environmental Protection Agencv- - ,
1595 Wynkoop Street (ENF-L)
Denver. CO 80202

To the best of Affianfs knowledge. the address above given was the actual post office
address of the parry intended to be so served. The above document was duly mailed in accordance
with the provisions of the Rules of Civil Procedure.

Carol Magnuson

Subscribed and sworn to before me this 29th day of March. 2010.

JESSICCA BYE
(~ EAL) Notary PUblic N9

State 0' North Dakota
MYCon;mlss'.~~res Nov 13 2012

906634 I


